
 

 

 

 
Division:  Division of Developmental Disabilities Services 
 
Contract No.:         
 
Contact Person:      

 
CONTRACT REVIEW SHEET – PROGRAM DIRECTOR 

 
Contractor:         
 
E.I. Number:    Term of Contract:   
 
Action:     New        Continuation       Amendment  #          Purchase Order #               
 
Services to be Provided:            

Amount of    Amount of FYXX 
Source of Funds  Current Contract   Proposed Contract 
 
General Funds  $    $   
 

 Explain any changes in service or budget from previous contract:    
             
 
I have reviewed the following and Approve/Do Not Approve for final processing 
(please initial each for approval or disapproval):   
            

           Do Not                   Do Not 
Approve   Approve Approve     Approve 

Appendix A: Divisional Reqs                             
Appendix B: Service Description                             
Appendix C: Contract Budget                             
 
            
Valerie J. Smith, MPA    Jane J. Gallivan 
Chief of Administration Director  
Division of Developmental    Division of Developmental 
Disabilities Services     Disabilities Services 
 
            
Date       Date  



 

 

 

 

CONTRACT CERTIFICATION 

 

In reference to the attached Contract or Contract 

Amendment, I hereby certify the following: 

 

1) Funds have been appropriated and budgeted for 

this Contract Amendment. 

 

Yes   X  No   N/A   

 

2) Federal funds are available in the grant for this 

purpose. 

 

Yes   No   N/A   X  

 

3) If this Contract Amendment was not included in a 

Budget/Grant, what specific item will not get 

funded in order to utilize the funds for this 

Contract Amendment?  Please specify: 

          

 

          

 

          

 

4) If a transfer of funds is involved, the transfer 

has been approved. 

 

Yes   No   N/A   X  

 

ASSURANCE 

     The DHSS Secretary has been informed of and approved any 

significant policy changes. 

 

Certification: 
 
                  
Valerie J. Smith, MPA   Jane J. Gallivan 
Chief of Administration     Director  
Division of Developmental   Division of Developmental 
Disabilities Services    Disabilities Services 
 
           
 Date       Date 

 

 

 

 

 



 

 

 

 

 

PROFESSIONAL SERVICES CONTRACT 

 

 

CHECK OFF LIST 

 

 

___  1 ORIGINAL Check Off List 

 

___  1 ORIGINAL Contract Review Sheet 

 

___  1 ORIGINAL Contract Certification Sheet 

 

___  3 or 4 ORIGINAL Contracts 

 

   Boilerplate with:  Signature Page with original signature in blue ink 

   Appendix A –  Divisional Requirements 

                 Business License or Proof of non-profit status 

     Current Proof of Insurance 

      General Liability AND 

      Medical/Professional 

     or Miscellaneous Errors and Omissions 

     or Product Liability 

     Professional License (if applicable) 

 

 

   Appendix B –  Service Description 

     Family Support Agreement (if applicable) 

     Description of Service 

  

   Appendix C –  Contract Budget 

      

   Appendix D –  Business Associate Agreement 

 

______  DHSS Request for Proposal (RFP) # HSS-XX-XXX (if applicable) 

______  Vendor’s Proposal in response to RFP #HSS-XX-XXX (if applicable) 

  

 

 

_______________________________________       

Signature of Person Submitting Complete Packet   Date 

                                                      



 

 

 

 

 

Appendix A 

 

DIVISIONAL REQUIREMENTS 

 

1. Business License or Proof of non-profit status 

 

2. Proof of Insurance 

General Liability and 

Medical/Professional 

 or Miscellaneous Errors and Omissions 

 or  Product Liability 

 

3. Professional License (if applicable) 

  



 

 

 

 

CONTRACT 
 

A)   Introduction 

 

1. This contract is entered into between the Delaware Department of Health and Social 

Services (the Department), and __________________________ (the Contractor). 

 

 

2. The Contract shall commence on ___________ and terminate on __________ 

unless specifically extended by an amendment, signed by all parties to the 

Contract. Time is of the essence.  

 
B)  Administrative Requirements 

 

1.  Contractor recognizes that it is operating as an independent Contractor and that it 

is liable for any and all losses, penalties, damages, expenses, attorney's fees, 

judgments, and/or settlements incurred by reason of injury to or death of any and 

all persons, or injury to any and all property, of any nature, arising out of the 

Contractor's negligent performance under this Contract, and particularly without 

limiting the foregoing, caused by, resulting from, or arising out of any act of 

omission on the part of the Contractor in their negligent performance under this 

Contract.    

 

2. The Contractor shall maintain such insurance as will protect against claims under 

Worker’s Compensation Act and from any other claims for damages for personal 

injury, including death, which may arise from operations under this Contract. The 

Contractor is an independent contractor and is not an employee of the State. 

 

3. During the term of this Contract, the Contractor shall, at its own expense, carry 

insurance with minimum coverage limits as follows: 

 

  a) Comprehensive General Liability  $1,000,000 

 and 

 b) Medical/Professional Liability  $1,000,000/$3,000,000  

                               

or c)  Misc. Errors and Omissions  $1,000,000/$3,000,000 

 

or         d) Product Liability    $1,000,000/$3,000,000 

 

 

 All contractors must carry (a) and at least one of (b), (c), or (d), depending on the 

type of service or product being delivered.  

 



 

 

If the contractual service requires the transportation of Departmental clients or staff, 

the contractor shall, in addition to the above coverage, secure at its own expense the 

following coverage: 

 

  e)  Automotive Liability (Bodily Injury)      $100,000/$300,000 

  f)  Automotive Property Damage (to others)               $25,000 

  

Contractor shall be responsible for providing liability insurance for its personnel. 

 

4. The policies required under Paragraph B3 must be written to include 

Comprehensive General Liability coverage, including Bodily Injury and Property 

damage insurance to protect against claims arising from the performance of the 

Contractor and the contractor's subcontractors under this Contract and 

Medical/Professional Liability coverage when applicable. 

 

5. The Contractor shall provide a Certificate of Insurance as proof that the Contractor         

has the required insurance. The certificate shall identify the Department and the  

Division as the “Certificate Holder” and shall be valid for the contract’s period of 

performance as detailed in Paragraph A 2.   
 

6. Contractor shall indemnify and hold harmless the State, its agents and employees, 

from any and all liability, suits, actions or claims, together with all reasonable 

costs and expenses (including attorneys’ fees) directly arising out of: 

 

a. The negligence or other wrongful conduct of the Contractor, its agents or 

employees, or 

 

b. Contractor’s breach of any material provision of this Agreement not cured 

after due notice and opportunity to cure, provided that 

  

i. Contractor shall have been notified promptly in writing by Delaware 

of any notice of such claim; and 

 

ii. Contractor shall have the sole control of the defense of any action on 

such claim and all negotiations for its settlement or compromise. 

 

If Delaware promptly notifies Contractor in writing of a third party claim against 

Delaware that any Deliverable infringes a copyright or a trade secret of any third 

party, Contractor will defend such claim at its expense and will pay any costs or 

damages that may be finally awarded against Delaware.  Contractor will not 

indemnify Delaware, however, if the claim of infringement is caused by: 

 

a. Delaware’s misuse or modification of the Deliverable; 

 

b. Delaware’s failure to use corrections or enhancements made available by  

Contractor; 

 



 

 

c. Delaware’s use of the Deliverable in combination with any product or 

information not owned or developed by Contractor; 

 

d. Delaware’s distribution, marketing or use for the benefit of third parties of 

the Deliverable or 

 

e. Information, direction, specification, or materials provided by Client or 

any third party.  If any Deliverable is, or in Contractor's opinion is likely 

to be, held to be infringing, Contractor shall at its expense and option 

either 

 

i. Procure the right for Delaware to continue using it, 

 

ii. Replace it with a non-infringing equivalent, 

 

iii. Modify it to make it non-infringing. 

 

 

7. The Contractor acknowledges and accepts full responsibility for securing and 

maintaining all licenses and permits, including the Delaware business license, as 

applicable and required by law, to engage in business and provide the goods 

and/or services to be acquired under the terms of this Contract. The Contractor 

acknowledges and is aware that Delaware law provides for significant penalties 

associated with the conduct of business without the appropriate license.   

 

8. The Contractor agrees to comply with all State and Federal licensing standards and 

all other applicable standards as required to provide service(s) under this Contract, 

to assure the quality of services provided under this Contract.  The Contractor shall 

immediately notify the Department in writing of any change in the status of any 

accreditations, licenses, or certifications in any jurisdiction in which they provide  

Service(s) or conduct business.  If this change in status regards the fact that its 

accreditation, licensure, or certification is suspended, revoked, or otherwise 

impaired in any jurisdiction, the Contractor understands that such action may be 

grounds for termination of the Contract. 

 

 If a contractor is under the regulation of any Department entity and has 

been assessed Civil Money Penalties (CMPs), or a court has entered a 

civil judgment against a Contractor or vendor in a case in which DHSS or 

its agencies was a party, the Contractor or vendor is excluded from other 

DHSS contractual opportunities or is at risk of contract termination in 

whole, or in part, until penalties are paid in full or the entity is 

participating in a corrective action plan approved by the Department. 

 

 A corrective action plan must be submitted in writing and must respond to 

findings of non-compliance with Federal, State, and Department 

requirements.  Corrective action plans must include timeframes for 



 

 

correcting deficiencies and must be approved, in writing, by the 

Department. 

 

The Contractor will be afforded a thirty (30) day period to cure non-

compliance with Section 8(a).  If, in the sole judgment of the Department, 

the Contractor has not made satisfactory progress in curing the infraction(s) 

within the aforementioned thirty (30) days, then the Department may 

immediately terminate any and/or all active contracts. 

 

9. Contractor, including its parent company and its subsidiaries, and any 

subcontractor, including its parent company and subsidiaries, agree to comply 

with all terms, requirements and provisions of the Civil Rights Act of 1964, the 

Rehabilitation Act of 1973 and any other federal, state, or local, law, statute, 

regulation or applicable policy along with all amendments and revision of these 

laws, in the performance of this Contract and will not discriminate against any 

applicant or employee or service recipient because of race, creed, religion, age, sex, 

color, national or ethnic origin, disability, status as a person in a marriage versus a 

person in a civil union, veteran’s status or any unlawful discriminatory basis or 

criteria. Contractor agrees to honor the conflict of interest provisions of the 

Delaware Code of Ethics, 29 Del. C. Ch. 58. 

 

10. Contractor has or will retain such employees, as it may need to perform the 

services required by this Agreement.  Such employees shall not be employed by 

Delaware or any other political subdivision of Delaware. 

 

11. Contractor will not use Delaware’s name, either express or implied, in any of its 

advertising or sales materials without Delaware’s express written consent. 

 

12. Contractor warrants that its services will be performed in a good and workmanlike 

manner.  Contractor agrees to re-perform any work not in compliance with this 

warranty brought to its attention within a reasonable time after that work is 

performed. 

 

Third-party products within the scope of this Agreement are warranted solely 

under the terms and conditions of the licenses or other agreements by which such 

products are governed.  With respect to all third-party products and services 

purchased by Contractor for Delaware in connection with the provision of the 

Services, Contractor shall pass through or assign to Delaware the rights 

Contractor obtains from the manufacturers and/or vendors of such products and 

services (including warranty and indemnification rights), all to the extent that 

such rights are assignable. 

 

13. This Contract may be terminated in whole or in part by the Department upon five (5) 

calendar days written notice for cause or documented unsatisfactory performance, 

provided that, in its sole discretion, the Department may impose sanctions in lieu of 



 

 

termination as set forth in Appendix A attached to and incorporated into this 

Contract. 

 

This Contract may be terminated in whole or in part by either party in the event of 

substantial failure of the other party to fulfill its obligations under this Contract 

through no fault of the terminating party; but only after the other party is given: 

 

a.         Not less than 30 calendar days written notice of intent to terminate; 

and 

b.         An opportunity for consultation with the terminating party prior to 

termination. 

 

This Contract may be terminated in whole or in part by the Department for its 

convenience, but only after Contractor is given: 

 

a. Not less than 30 calendar days written notice of intent to terminate; 

and  

b. An opportunity for consultation with The Department prior to 

termination. 

 

If termination for default is effected by the Department, the Department will pay 

Contractor that portion of the compensation which has been earned as of the 

effective date of termination but: 

 

a.         No amount shall be allowed for anticipated profit on performed or 

unperformed services or other work, and b.   Any payment due to 

Contractor at the time of termination may be adjusted to the extent 

of any additional costs occasioned to the Department by reason of 

Contractor’s default. 

 

b.         Upon termination for default, the Department may take over the 

work and prosecute the same to completion by agreement with 

another party or otherwise.  In the event Contractor shall cease 

conducting business, the Department shall have the right to make 

an unsolicited offer of employment to any employees of Contractor 

assigned to the performance of the Contract, notwithstanding any 

provisions in this document to the contrary. 

 

If after termination for failure of Contractor to fulfill contractual obligations it is 

determined that Contractor has not so failed, the termination shall be deemed to 

have been effected for the convenience of the Department. 

 

The rights and remedies of the Department and Contractor provided in this section 

are in addition to any other rights and remedies provided by law or under this 

Contract. 

 



 

 

 In the event of termination, all finished or unfinished documents, data, studies, 

surveys, drawings, models, maps, photographs, and reports or other material 

prepared by Contractor under this contract shall, at the option of the Department, 

become the property of the Department.   

 

 In the event of termination, the Contractor, upon receiving the termination notice, 

shall immediately cease work and refrain from purchasing contract related items 

unless otherwise instructed by the Department.  

 

 The Contractor shall be entitled to receive reasonable compensation as determined 

by the Department in its sole discretion for any satisfactory work completed on such 

documents and other materials that are usable to the Department.  Whether such 

work is satisfactory and usable is determined by the Department in its sole 

discretion. 

  

 Should the Contractor cease conducting business, become insolvent, make a general 

assignment for the benefit of creditors, suffer or permit the appointment of a receiver 

for its business or assets, or shall avail itself of, or become subject to any proceeding 

under the Federal Bankruptcy Act or any other statute of any state relating to 

insolvency or protection of the rights of creditors, then at the option of the 

Department, this Contract shall terminate and be of no further force and effect. 

Contractor shall notify the Department immediately of such events.  

 

14.  The Department may suspend performance by Contractor under this Contract for 

such period of time as the Department, at its sole discretion, may prescribe by 

providing written notice to Contractor at least 30 working days prior to the date 

on which the Department wishes to suspend.  Upon such suspension, the 

Department shall pay Contractor its compensation, based on the percentage of the 

project completed and earned until the effective date of suspension, less all 

previous payments.  Contractor shall not perform further work under this Contract 

after the effective date of suspension.   Contractor shall not perform further work 

under this Contract after the effective date of suspension until receipt of written 

notice from the Department to resume performance.   

 

In the event the Department suspends performance by Contractor for any cause 

other than the error or omission of the Contractor, for an aggregate period in 

excess of 30 days, Contractor shall be entitled to an equitable adjustment of the 

compensation payable to Contractor under this Contract to reimburse for 

additional costs occasioned as a result of such suspension of performance by the 

Department based on appropriated funds and approval by the Department. 

 

  Any notice required or permitted under this Contract shall be effective upon receipt 

  and may be hand delivered with receipt requested or by registered or certified mail 

  with return receipt requested to the addresses listed below.  Either Party may change 

its address for notices and official formal correspondence upon five (5) days written 

notice to the other. 



 

 

 

       To the Department at: 

 

        

 

       

       To the Contractor at: 

 

        

 

     

15. In the event of amendments to current Federal or State laws which nullify any 

term(s) or provision(s) of this Contract, the remainder of the Contract will remain 

unaffected. 

 

 If any term or provision of this Contract is found by a court of competent 

jurisdiction to be invalid, illegal or otherwise unenforceable, the same shall not 

affect the other terms or provisions hereof or the whole of this Contract, but such 

term or provision shall be deemed modified to the extent necessary in the court's 

opinion to render such term or provision enforceable, and the rights and 

obligations of the parties shall be construed and enforced accordingly, preserving 

to the fullest permissible extent the intent and agreements of the parties herein set 

forth. 

 

16. This Contract shall not be altered, changed, modified, or amended except by written 

consent of all Parties to the Contract. 

 

17. The Contractor shall not enter into any subcontract for any portion of the services 

covered by this Contract without obtaining prior written approval of the Department.   

Approval by Delaware of Contractor’s request to subcontract or acceptance of or 

payment for subcontracted work by Delaware shall not in any way relieve 

Contractor of responsibility for the professional and technical accuracy and 

adequacy of the work.  All subcontractors shall adhere to all applicable provisions 

of this Agreement. 
 

            Any such subcontract shall be subject to all the conditions and provisions of this 

Contract.  The approval requirements of this paragraph do not extend to the purchase 

of articles, supplies, equipment, rentals, leases and other day-to-day operational 

expenses in support of staff or facilities providing the services covered by this 

Contract. 

   
18. This entire Contract between the Contractor and the Department is composed of 

these several pages and the attached: 

 

  Appendix A– Divisional Requirements 

  Appendix B –Service Description (Scope of Services) 



 

 

  Appendix C- Contract Budget 

  Appendix D- Business Associate Agreement  

  DHSS Request for Proposal (RFP) # HSS-XX-XXX (if applicable) 

  Vendor’s Proposal in response to RFP #HSS-XX-XXX (if applicable) 

 

This contract and its Appendices shall constitute the entire agreement between 

The Department and Contractor with respect to the subject matter of this Contract 

and shall not be modified or changed without the express written consent of the 

parties.  The provisions of this contract supersede all prior oral and written 

quotations, communications, agreements, and understandings of the parties with 

respect to the subject matter of this Contract. 

 

Should a conflict arise in the language found among the above-named documents, 

the documents shall govern in the following order: 

 

1) This DHSS Contract 

2) Appendix A– Divisional Requirements 

3) Appendix B –Service Description (Scope of Services) 

4) Appendix C- Contract Budget 

5) Appendix D- Business Associate Agreement 

6) DHSS Request for Proposal (RFP)# HSS-XX-XXX (if 

applicable) 

7) Vendor’s Proposal in response to RFP # HSS- XX-XXX (if 

applicable) 

 

If the scope of any provision of this Contract is too broad in any respect 

whatsoever to permit enforcement to its full extent, then such provision shall be 

enforced to the maximum extent permitted by law, and the parties hereto consent 

and agree that such scope may be judicially modified accordingly and that the 

whole of such provisions of the Contract shall not thereby fail, but the scope of 

such provision shall be curtailed only to the extent necessary to conform to the 

law. 

 

Contractor may not order any product requiring a purchase order prior to The 

Department's issuance of such order.  Each Appendix, except as its terms 

otherwise expressly provide, shall be a complete statement of its subject matter 

and shall supplement and modify the terms and conditions of this Contract for the 

purposes of that engagement only.  No other agreements, representations, 

warranties or other matters, whether oral or written, shall be deemed to bind the 

parties hereto with respect to the subject matter hereof.   

 

19.    This Contract shall be governed by and construed in accordance with the laws of 

the State of Delaware, except where Federal Law has precedence. Contractor 

consents to jurisdiction and venue in the State of Delaware. 
 



 

 

 Except as may be otherwise provided in this contract, all claims, counterclaims, 

disputes and other matters in question between the Department and Contractor 

arising out of or relating to this Contract or the breach thereof will be decided by 

arbitration if the parties hereto mutually agree, or in a court of competent jurisdiction 

within the State of Delaware. 

 

20. In the event Contractor is successful in an action under the antitrust laws of the 

United States and/or the State of Delaware against a vendor, supplier, 

subcontractor, or other party who provides particular goods or services to the 

Contractor that impact the budget for this Contract, Contractor agrees to 

reimburse the State of Delaware, Department of Health and Social Services for 

the pro-rata portion of the damages awarded that are attributable to the goods or 

services used by the Contractor to fulfill the requirements of this Contract. In the 

event Contractor refuses or neglects after reasonable written notice by the 

Department to bring such antitrust action, Contractor shall be deemed to have 

assigned such action to the Department. 

 

21.    Contractor covenants that it presently has no interest and shall not acquire any 

interests, direct or indirect, that would conflict in any manner or degree with the 

performance of this Contract.  Contractor further covenants that in the performance 

of this contract, it shall not employ any person having such interest. 

 

22.      Contractor covenants that it has not employed or retained any company or person 

who is working primarily for the Contractor, to solicit or secure this Contract, by 

improperly influencing the Department or any of its employees in any 

professional procurement process; and, the Contractor has not paid or agreed to 

pay any person, company, corporation, individual or firm, other than a bona fide 

employee working primarily for the Contractor, any fee, commission, percentage, 

gift or any other consideration contingent upon or resulting from the award or 

making of this agreement.  For the violation of this provision, the Department 

shall have the right to terminate the Contract without liability and, at its 

discretion, to deduct from the contract price, or otherwise recover, the full amount 

of such fee, commission, percentage, gift, or consideration. 

 

23.      The Department shall have the unrestricted authority to publish, disclose,  

            distribute and otherwise use, in whole or in part, any reports, data, or other 

materials prepared under this Contract. Contractor shall have no right to copyright 

any material produced in whole or in part under this Contract. Upon the request of 

the Department, the Contractor shall execute additional documents as are required 

to assure the transfer of such copyrights to the Department.   

 

Contractor retains all title and interest to the data it furnished and/or generated 

pursuant to this Agreement.  Retention of such title and interest does not conflict 

with Delaware’s rights to the materials, information, and documents developed in 

performing the project.  Upon final payment, Delaware shall have a perpetual, 

nontransferable, non-exclusive paid-up right and license to use, copy, modify, and 



 

 

prepare derivative works of all materials in which Contractor retains title, whether 

individually by Contractor or jointly with Delaware.  Any and all source code 

developed in connection with the services provided will be provided to Delaware, 

and the aforementioned right and license shall apply to source code.  The parties 

will cooperate with each other and execute such other documents as may be 

reasonably deemed necessary to achieve the objectives of this Section. 

 

   If the use of any services or deliverables is prohibited by court action based on a 

U.S. patent or copyright infringement claim, Contractor shall, at its own expense, 

buy for the Department the right to continue using the services or deliverables or 

modify or replace the product with no material loss in use, at the option of the 

Department. 

 

24.     Contractor agrees that no information obtained pursuant to this Contract may be   

released in any form except in compliance with applicable laws and policies on  

 the confidentiality of information and except as necessary for the proper 

discharge of the Contractor’s obligations under this Contract.  

 

25.       Waiver of any default shall not be deemed to be a waiver of any subsequent default.      

Waiver or breach of any provision of this Contract shall not be deemed to be a 

waiver of any other or subsequent breach and shall not be construed to be a 

modification of the terms of the Contract unless stated to be such in writing, signed 

by authorized representatives of all parties and attached to the original Contract. 

 

26.  If the amount of this contract listed in Paragraph C2 is over $25,000, the 

Contractor, by their signature in Section E, is representing that the Firm and/or its 

Principals, along with its subcontractors and assignees under this Contract, are not 

currently subject to either suspension or debarment from Procurement and Non-

Procurement activities by the Federal Government. 

 

 

C)  Financial Requirements 

 

 

1. The rights and obligations of each Party to this Contract are not effective and no 

Party is bound by the terms of this contract unless, and until, a validly executed 

Purchase Order is approved by the Secretary of Finance and received by Contractor, 

if required by the State of Delaware Budget and Accounting Manual, and all policies 

and procedures of the Department of Finance have been met.  The obligations of the 

Department under this Contract are expressly limited to the amount of any approved 

Purchase Order.  The State will not be liable for expenditures made or services 

delivered prior to Contractor's receipt of the Purchase Order. 

 

2. Total payments under this Contract shall not exceed $ ______ in accordance with 

the budget presented in Appendix C.  Payment will be made upon receipt of an 

itemized invoice from the Contractor in accordance with the payment schedule, if 



 

 

any.  The contractor or vendor must accept full payment by procurement (credit) 

card and or conventional check and/or other electronic means at the State’s 

option, without imposing any additional fees, costs, or conditions.  Contractor is 

responsible for costs incurred in excess of the total cost of this Contract and the 

Department is not responsible for such costs. 

 

Contractor shall submit monthly invoices to Delaware in sufficient detail to 

support the services provided during the previous month.  Delaware agrees to pay 

those invoices within thirty (30) days of receipt.  In the event Delaware disputes a 

portion of an invoice, Delaware agrees to pay the undisputed portion of the 

invoice within thirty (30) days of receipt and to provide Contractor a detailed 

statement of Delaware’s position on the disputed portion of the invoice within 

thirty (30) days of receipt. 

 

3. Validity and enforcement of this Contract is subject to appropriations by the 

General Assembly of the specific funds necessary for contract performance. 

Should such funds not be so appropriated the Department may immediately 

terminate this Contract, and absent such action this Contract shall be terminated 

as to any obligation of the State requiring the expenditure of money for which no 

specific appropriation is available, at the end of the last fiscal year for which no 

appropriation is available or upon the exhaustion of funds. 

 

Notwithstanding any other provisions of this Contract, this Contract shall 

terminate and the Department’s obligations under it shall be extinguished at the 

end of the fiscal year in which the state of Delaware fails to appropriate monies 

for the ensuing fiscal year sufficient for the payment of all amounts, which will 

then become due. 

 

4. Delaware is a sovereign entity, and shall not be liable for the payment of federal, 

state and local sales, use and excise taxes, including any interest and penalties 

from any related deficiency, which may become due and payable as a 

consequence of this Agreement. 

  

5. The Contractor is solely responsible for the payment of all amounts due to all 

subcontractors and suppliers of goods, materials, or services, which may have been 

acquired by or provided to the Contractor in the performance of this contract. The 

Department is not responsible for the payment of such subcontractors or suppliers. 

 

Unless provided otherwise in an Appendix, all expenses incurred in the 

performance of the services are to be paid by Contractor.  If an Appendix 

specifically provides for expense reimbursement, Contractor shall be reimbursed 

only for reasonable expenses incurred by Contractor in the performance of the 

services, including, but not necessarily limited to, travel and lodging expenses, 

communications charges, and computer time and supplies. 

 



 

 

6.  The Contractor shall not assign the Contract or any portion thereof without prior 

written approval of the Department and subject to such conditions and revisions as 

the Department may deem necessary.  No such approval by the Department of any 

assignment shall be deemed to provide for the incurrence of any obligations of the 

Department in addition to the total agreed upon price of the Contract. 

 

7. Contractor shall maintain books, records, documents and other evidence directly 

pertinent to performance under this Contract in accordance with generally accepted 

accounting principles and practices.  Contractor shall also maintain the financial 

information and data used by Contractor in the preparation of support of its bid or 

proposal.  Contractor shall retain this information for a period of five (5) years from 

the date services were rendered by the Contractor.  Records involving matters in 

litigation shall be retained for one (1) year following the termination of such 

litigation.  The Department shall have access to such books, records, documents, and 

other evidence for the purpose of inspection, auditing, and copying during normal 

business hours of the Contractor after giving reasonable notice.  Contractor will 

provide facilities for such access and inspection. 

 

8. The Contractor agrees that any submission by or on behalf of the Contractor of any 

claim for payment by the Department shall constitute certification by the Contractor 

that the services or items for which payment is claimed were actually rendered by 

the Contractor or its agents, and that all information submitted in support of the 

claims is true, accurate, and complete. 

   

 All invoices, reports, documents provided in response to an audit, and any 

documentation provided to the Department pursuant to any contractual obligation 

as set forth herein ,including any chart or compilation of data, report, or other 

document produced by the Contractor for presentment to the Department shall 

contain, in a prominently displayed location, the following written certification: 

  

“I hereby certify that the information reported herein is true, 

accurate, and complete.  I understand that these reports are made 

in support of claims for government funds.”   

 

Any certification related to information and documents produced to the 

Department shall be certified only by the Contractor’s Contract Manager 

 

9.  The cost of any Contract audit disallowances resulting from the examination of the 

Contractor's financial records will be borne by the Contractor.  Reimbursement to 

the Department for disallowances shall be drawn from the Contractor's own 

resources and not charged to Contract costs or cost pools indirectly charging 

Contract costs. 

 

10.  When the Department desires any addition or deletion to the deliverables or a 

change in the services to be provided under this Contract, it shall so notify the 

Contractor. The Department will develop a Contract Amendment authorizing said 



 

 

change. The Amendment shall state whether the change shall cause an alteration in 

the price or time required by the Contractor for any aspect of its performance under 

the Contract. Pricing of changes shall be consistent with those prices or costs 

established within this Contract. Such amendment shall not be effective until 

executed by all Parties.  

 

 

 

D)  Miscellaneous Requirements 

 

 

2. If applicable, the Contractor agrees to adhere to the requirements of DHSS Policy 

Memorandum # 46, (PM #46, effective 3/11/05), and divisional procedures 

regarding the reporting and investigation of suspected abuse, neglect, mistreatment, 

misappropriation of property and significant injury of residents/clients receiving 

services, including providing testimony at any administrative proceedings arising 

from such investigations. The policy and procedures can be found at  

http://www.dhss.delaware.gov/dhss/ddds/policy_administrative.html. It is 

understood that adherence to this policy includes the development of appropriate 

procedures to implement the policy and ensuring staff receive appropriate training 

on the policy requirements. The Contractor’s procedures must include the 

position(s) responsible for the PM46 process in the provider agency.  The 

Contractor must maintain documentation of staff training on PM46. 

 

3. When required by Law, Contractor shall conduct child abuse and adult abuse 

registry checks and obtain service letters  in accordance with 19 Del. Code 

Section 708; and 11 Del. Code, Sections 8563 and 8564.  Contractor shall not 

employ individuals with adverse registry findings in the performance of this 

contract. 

 

4. If applicable, the Contractor agrees to adhere to the requirements of DHSS Policy 

Memorandum # 40 (PM #40, effective 3/10/2008), and divisional procedures 

regarding conducting criminal background checks and handling adverse findings of 

the criminal background checks.  This policy and procedure can be found at 

http://www.dhss.delaware.gov/dhss/ddds/providercontract.html. It is understood 

that adherence to this policy includes the development of appropriate procedures to 

implement the policy and ensuring staff receive appropriate training on the policy 

requirements. The Contractor’s procedures must include the title of the position(s) 

responsible for the PM40 process in the contractor’s agency.   

 

5. If applicable, the Contractor agrees to adhere to the requirements of DHSS Policy 

Memorandum # 36 (PM #36, effective 9/24/2008), and divisional procedures 

regarding minimal requirements of contractors who are engaging in a contractual 

agreement to develop community based residential arrangements for those 

individuals served by Divisions within DHSS.  This policy and procedure can be 

found at http://www.dhss.delaware.gov/dhss/ddds/providercontract.html. It is 

http://www.dhss.delaware.gov/dhss/ddds/policy_administrative.html
http://www.dhss.delaware.gov/dhss/ddds/providercontract.html
http://www.dhss.delaware.gov/dhss/ddds/providercontract.html


 

 

understood that adherence to this policy includes individuals/entities that enter into 

a contractual arrangement (contractors) with the DHSS/Division to develop a 

community based residential home(s) and apartment(s).  Contractors shall be 

responsible for their subcontractors’ adherence with this policy and related 

protocol(s) established by the applicable Division. 

 

6. All Department campuses are tobacco-free.  Contractors, their employees, and 

sub-contractors are prohibited from using any tobacco products while on 

Department property.  This prohibition extends to personal vehicles parked in 

Department parking lots. 

  



 

 

 

 
E)  Authorized Signatures: 

 

IN WITNESS THEREOF, the Parties hereto have caused this Contract to be duly 

executed as of the date and year first above written. 

 

 

For the Contractor:             For the Department: 

 

 

 

________________              __________________ 

Name                 Rita M. Landgraf 

                          Secretary 

 

________________              _________________ 

Title                Date 

 

 

________________                        For the Division: 

Date 

 

 

               __________________ 

               Jane J. Gallivan  

                     Director 

 

 

                __________________ 

                Date 

   

 

 

 

 

 

 

 

 

 

 

  



 

 

 

APPENDIX A 

DIVISIONAL REQUIREMENTS 

 
Sanctions 

 

1) In the event that Contractor fails to complete the project or any phase thereof 

within the time specified in the Contract, or with such additional time as may be 

granted in writing by Delaware, or fails to prosecute the work, or any separable 

part thereof, with such diligence as will insure its completion within the time 

specified in this Agreement or any extensions thereof, Delaware may suspend the 

scheduled payments.   

  

2) The Division reserves the right to reduce the number of people a Contractor 

currently serves, restrict the number of referrals a Contractor may receive, or 

rescind authorization to operate one or more service sites (e.g., neighborhood 

home, apartment) or any combination of such measures as sanctions for 

documented unsatisfactory contract performance as determined by the Division.  

The Division may impose such sanctions for a period of between 30 to 365 days, 

with the right to renew the sanctions at the Division’s sole discretion. 

 

Vendor Responsibilities (This clause may be most useful in IT and IT-related 

contracts and not as useful in other types of contracts.) 

 

7. Contractor shall be responsible for the professional quality, technical accuracy, 

timely completion, and coordination of all services furnished by Contractor, its 

subcontractors, and its and their principals, officers, employees and agents under 

this Agreement.  In performing the specified services, Contractor shall follow 

practices consistent with generally accepted professional and technical standards.  

Contractor shall be responsible for ensuring that all services, products and 

deliverables furnished pursuant to this Agreement  comply with the applicable 

standards promulgated by the Department of Technology and Information 

("DTI") published at http://dti.delaware.gov/, and as modified from time to time 

by DTI during the term of this Agreement.  If any service, product or deliverable 

furnished pursuant to this Agreement does not conform to DTI standards, 

Contractor shall, at its expense and option either (1) replace it with a conforming 

equivalent or (2) modify it to conform to DTI standards.  Contractor shall be and 

remain liable in accordance with the terms of this Agreement and applicable law 

for all damages to Delaware caused by Contractor’s failure to ensure compliance 

with DTI standards. 

 

a. It shall be the duty of the Contractor to assure that all products of its effort 

are technically sound and in conformance with all pertinent Federal, State 

and Local statutes, codes, ordinances, resolutions and other regulations.  

Contractor will not produce a work product that violates or infringes on any 



 

 

copyright or patent rights.  Contractor shall, without additional 

compensation, correct or revise any errors or omissions in its work products. 

 

b. Permitted or required approval by Delaware of any products or services 

furnished by Contractor shall not in any way relieve Contractor of 

responsibility for the professional and technical accuracy and adequacy of its 

work. Delaware’s review, approval, acceptance, or payment for any of 

Contractor’s services herein shall not be construed to operate as a waiver of 

any rights under this Agreement or of any cause of action arising out of the 

performance of this Agreement, and Contractor shall be and remain liable in 

accordance with the terms of this Agreement and applicable law for all 

damages to Delaware caused by Contractor’s performance or failure to 

perform under this Agreement. 

 

c. Contractor shall appoint a Project Manager who will manage the 

performance of services. All of the services specified by this Agreement 

shall be performed by the Project Manager, or by Contractor’s associates and 

employees under the personal supervision of the Project Manager.  The 

positions anticipated include: 

 

Project Name:  

Team  Title:      

% of Project Involvement: 

(add additional information as needed) 

 

Designation of persons for each position is subject to review and approval 

by Delaware.  Should the staff need to be diverted off the project for what 

are now unforeseeable circumstances, Contractor will notify Delaware 

immediately and work out a transition plan that is acceptable to both parties, 

as well as agree to an acceptable replacement plan to fill or complete the 

work assigned to this project staff position.  Replacement staff persons are 

subject to review and approval by Delaware.  If Contractor fails to make a 

required replacement within 30 days, Delaware may terminate this 

Agreement for default.  Upon receipt of written notice from Delaware that 

an employee of Contractor is unsuitable to Delaware for good cause, 

Contractor shall remove such employee from the performance of services 

and substitute in his/her place a suitable employee. 

 

 
  



 

 

 

APPENDIX B 
 

SERVICE DESCRIPTION 

  



 

 

 

 

 

 

Appendix C 

 
CONTRACT BUDGET 

 

 

 

CONTRACT BUDGET DESCRIPTION 
 

 

 

1. Contractor:       

 

2. Address:    ____________ 

 

         

 

            

  

 Phone Number:       

 

 E.I. Number:          

 

3. Division:  Developmental Disabilities Services 

 

4. Total Payments for services shall not exceed $ ______________ 

 

5. Payment will be made upon presentation of a completed monthly invoice and/or  

supporting documentation which will consist of the date of service, the hours 

worked 

and the amount.  Invoices for the agreed upon services are to be sent to: 

 

Name:  ______________________    

 

Address: Division of Developmental Disabilities Services__________ 

    

     ______ 

 

 



 

 

 

APPENDIX D 

 

BUSINESS ASSOCIATE AGREEMENT 

 

  



 

 

HIPAA BUSINESS ASSOCIATE AGREEMENT 

This Business Associate Agreement (“BAA”) is entered into this _____ day of 

__________________, 20____ (“Effective Date”), by and between [Vendor Name] 

(“Business Associate”), and the State of Delaware, Department of [Agency/Division 

Name] (“Covered Entity”) (collectively, the “Parties”). 

RECITALS 

  WHEREAS, The Parties have entered, and may in the future enter, into 

one or more arrangements or agreements (the “Agreement”) which require the Business 

Associate to perform functions or activities on behalf of, or services for, Covered Entity 

or a Covered Entity Affiliate (“CE Affiliate”) that involve the use or disclosure of 

Protected Health Information (“PHI”) that is subject to the final federal Privacy, Security, 

Breach Notification and Enforcement Rules (collectively the “HIPAA Rules”) issued 

pursuant to the Health Insurance Portability and Accountability Act of 1996 (the Act 

including the HIPAA rules shall be referred to as “HIPAA”) and the Health Information 

Technology for Economic and Clinical Health Act of 2009 (“HITECH”), as each is 

amended from time to time. The purpose of this BAA is to set forth the obligations of the 

Parties with respect to such PHI. 

WHEREAS, Business Associate provides [professional services] for Covered 

Entity pursuant to a contract dated _________, 201[_] and such other engagements as 

shall be entered into between the parties in the future in which Covered Entity discloses 

certain Protected Health Information (“PHI”) to Business Associate (collectively, the 

“Master Agreement”); 

 WHEREAS, Business Associate, in the course of providing services to Covered 

Entity, may have access to PHI and may be deemed a business associate for certain 

purposes under HIPAA;  

WHEREAS, the Parties contemplate that Business Associate may obtain PHI, 

with Covered Entity’s knowledge and consent, from certain other business associates of 

Covered Entity that may possess such PHI; and 

WHEREAS, Business Associate and Covered Entity are entering into this BAA 

to set forth Business Associate’s obligations with respect to its handling of the PHI, 

whether such PHI was obtained from another business associate of Covered Entity or 

directly from Covered Entity;  

NOW, THEREFORE, for mutual consideration, the sufficiency and delivery of 

which is acknowledged by the Parties, and upon the premises and covenants set forth 

herein, the Parties agree as follows: 

1. Definitions.  Unless otherwise defined herein, capitalized terms used in 

this BAA shall have the meanings ascribed to them in HIPAA or the Master Agreement 

between Covered Entity and Business Associate, as applicable.   

2. Obligations and Activities of Business Associate.  To the extent that 

Business Associate is provided with or creates any PHI on behalf of Covered Entity and 

is acting as a business associate of Covered Entity, Business Associate agrees to comply 



 

 

with the provisions of HIPAA applicable to business associates, and in doing so, 

represents and warrants as follows: 

(a) Use or Disclosure.  Business Associate agrees to not use or 

disclose PHI other than as set forth in this BAA, the Master Agreement, or as 

required by law. 

(b) Specific Use of Disclosure.  Except as otherwise limited by this 

BAA, Business Associate may: 

(i) use or disclose PHI to perform data aggregation and other 

services required under the Master Agreement to assist Covered Entity in 

its operations, as long as such use or disclosure would not violate HIPAA 

if done by Covered Entity, or HIPAA permits such use or disclosure by a 

business associate;  

(ii)   use or disclose PHI for the proper management and 

administration of Business Associate or to carry out Business Associate’s 

legal responsibilities, provided that with respect to disclosure of PHI, such 

disclosure is required by law, or Business Associate obtains reasonable 

assurances from the person to whom the information is disclosed that it 

will be held confidentially and used or further disclosed only as required 

by law or for the purpose for which it was disclosed to the person, and the 

person notifies Business Associate of any instances of which it is aware in 

which the confidentiality of the information has been breached; and 

(iii) de-identify PHI and maintain such de-identified PHI 

indefinitely, notwithstanding Section 4 of this Agreement, provided that 

all identifiers are destroyed or returned in accordance with the Privacy 

Rule. 

(c) Minimum Necessary.  Business Associate agrees to take 

reasonable efforts to limit requests for, or uses and disclosures of, PHI to the 

extent practical, a limited data set, otherwise to the minimum necessary to 

accomplish the intended request, use, or disclosure.  

(d) Safeguards.  Business Associate shall establish appropriate 

safeguards, consistent with HIPAA, that are reasonable and necessary to prevent 

any use or disclosure of PHI not expressly authorized by this BAA.   

(i) To the extent that Business Associate creates, receives, 

maintains, or transmits Electronic PHI, Business Associate agrees to 

establish administrative, physical, and technical safeguards that reasonably 

and appropriately protect the confidentiality, integrity, and availability of 

the Electronic PHI that it creates, receives, maintains, or transmits on 

behalf of Covered Entity, as required by the Privacy Rule and Security 

Rule. 

(ii) The safeguards established by Business Associate shall 

include securing PHI that it creates, receives, maintains, or transmits on 

behalf of Covered Entity in accordance with the standards set forth in 

HITECH Act §13402(h) and any guidance issued thereunder. 



 

 

(iii) Business Associate agrees to provide Covered Entity with 

such written documentation concerning safeguards as Covered Entity may 

reasonably request from time to time. 

(e) Agents and Subcontractors.  Business Associate agrees to obtain 

written assurances that any agents, including subcontractors, to whom it provides 

PHI received from Covered Entity, or created or received by Business Associate 

on behalf of Covered Entity, agree to the same restrictions and conditions that 

apply to Business Associate with respect to such PHI, including the requirement 

that it agree to implement reasonable and appropriate safeguards to protect 

Electronic PHI that is disclosed to it by Business Associate.  To the extent 

permitted by law, Business Associate shall be fully liable to Covered Entity for 

any and all acts, failures, or omissions of Business Associate’s agents and 

subcontractors in any breach of their subcontracts or assurances to Business 

Associate as though they were Business Associate’s own acts, failures, or 

omissions.   

(f) Reporting.  Within five (5) business days of discovery by 

Business Associate, Business Associate agrees to notify Covered Entity in writing 

of any use or disclosure of, or Security Incident involving, PHI, including any 

Breach of Unsecured PHI, not provided for by this BAA or the Master 

Agreement, of which Business Associate may become aware.  

(i) In the notice provided to Covered Entity by Business 

Associate regarding unauthorized uses and/or disclosures of PHI, Business 

Associate shall describe the remedial or proposed mitigation efforts 

required under Section 2(g) of this BAA. 

(ii) Specifically with respect to reporting a Breach of 

Unsecured PHI, Business Associate agrees to must include the identity of 

the individual(s) whose Unsecured PHI was Breached in the written notice 

provided to Covered Entity, and any additional information required by 

HIPAA. 

(ii) Business Associate agrees to cooperate with Covered 

Entity upon report of any such Breach so that Covered Entity may provide 

the individual(s) affected by such Breach with proper notice as required by 

HIPAA. 

(g) Mitigation.  Business Associate agrees to mitigate, to the extent 

practicable, any harmful effect that is known to Business Associate resulting from 

a use or disclosure of PHI by Business Associate in violation of the requirements 

of this BAA or the Master Agreement. 

(h) Audits and Inspections.  Business Associate agrees to make its 

internal practices, books, and records, including policies and procedures, relating 

to the use and disclosure of PHI available to the Secretary, in a time and manner 

mutually agreed to by the Parties or designated by the Secretary, for purposes of 

the Secretary determining the Covered Entity’s compliance with HIPAA.   



 

 

(i)   Accounting.  Business Associate agrees to document and report to 

Covered Entity, within fourteen (14) days, Business Associate’s disclosures of 

PHI so Covered Entity can comply with its accounting of disclosure obligations in 

accordance with 45 C.F.R. §164.528 and any subsequent regulations issued 

thereunder.  Business Associate agrees to maintain electronic records of all such 

disclosures for a minimum of six (6) calendar years.  

(j) Designated Record Set.  While the Parties do not intend for 

Business Associate to maintain any PHI in a designated record set, to the extent 

that Business Associate does maintain any PHI in a designated record set, 

Business Associate agrees to make available to Covered Entity PHI within 

fourteen (14) days:  

(i) for Covered Entity to comply with its access obligations in 

accordance with 45 C.F.R. §164.524 and any subsequent regulations 

issued thereunder; and 

(ii) for amendment upon Covered Entity’s request and 

incorporate any amendments to PHI as may be required for Covered 

Entity comply with its amendment obligations in accordance with 45 

C.F.R. §164.526 and any subsequent guidance. 

(k) HITECH Compliance Dates.  Business Associate agrees to 

comply with the HITECH Act provisions expressly addressed, or incorporated by 

reference, in this BAA as of the effective dates of applicability and enforcement 

established by the HITECH Act and any subsequent regulations issued 

thereunder. 

3. Obligations of Covered Entity. 

(a)  Covered Entity agrees to notify Business Associate of any 

limitation(s) in Covered Entity’s notice of privacy practices in accordance with 45 

C.F.R. §164.520, to the extent that such limitation may affect Business 

Associate’s use or disclosure of PHI. 

(b)  Covered Entity agrees to notify Business Associate of any changes 

in, or revocation of, permission by Individual to use or disclose PHI, including 

disclosure of data to insurers and health plans when the patient pays for medical 

services in full and requests that such notification not be made, to the extent that 

such changes may affect Business Associate’s use or disclosure of PHI. 

(c)  Covered Entity agrees to notify Business Associate of any 

restriction to the use or disclosure of PHI that Covered Entity has agreed to in 

accordance with 45 C.F.R. §164.522, to the extent that such restriction may affect 

Business Associate’s use or disclosure of PHI. 

(d) Covered Entity agrees to limit its use, disclosure, and requests of 

PHI under this BAA to a limited data set or, if needed by Covered Entity, to the 

minimum necessary PHI to accomplish the intended purpose of such use, 

disclosure, or request.   

4. Term and Termination.   



 

 

(a) Term.  This BAA shall become effective upon the Effective Date 

and, unless otherwise terminated as provided herein, shall have a term that shall 

run concurrently with that of the last expiration date or termination of the Master 

Agreement. 

(b) Termination Upon Breach.  

(i) Without limiting the termination rights of the Parties 

pursuant to the Master Agreement, upon either Party’s knowledge of a 

material breach by the other Party to this BAA, the breaching Party shall 

notify the non-breaching Party of such breach and the breaching party 

shall have fourteen (14) days from the date of notification to the non-

breaching party to cure such breach.  In the event that such breach is not 

cured, or cure is infeasible, the non-breaching party shall have the right to 

immediately terminate this BAA and those portions of the Master 

Agreement that involve the disclosure to Business Associate of PHI, or, if 

nonseverable, the Master Agreement.   

(c) Termination by Either Party.  Either Party may terminate this 

BAA upon provision of thirty (30) days’ prior written notice. 

(d) Effect of Termination.    

(i) To the extent feasible, upon termination of this BAA or the 

Master Agreement for any reason, Business Associate agrees, and shall 

cause any subcontractors or agents to return or destroy and retain no 

copies of all PHI received from, or created or received by Business 

Associate on behalf of, Covered Entity.  Business Associate agrees to 

complete such return or destruction as promptly as possible and verify in 

writing within thirty (30) days of the termination of this BAA to Covered 

Entity that such return or destruction has been completed. 

(ii) If not feasible, Business Associate agrees to provide 

Covered Entity notification of the conditions that make return or 

destruction of PHI not feasible.  Upon notice to Covered Entity that return 

or destruction of PHI is not feasible, Business Associate agrees to extend 

the protections of this BAA to such PHI for as long as Business Associate 

maintains such PHI. 

(iii) Without limiting the foregoing, Business Associate may 

retain copies of PHI in its workpapers related to the services provided in 

the Master Agreement to meet its professional obligations. 

5. Miscellaneous. 

(a) Regulatory References.  A reference in this BAA to a section in 

the Privacy Rule or Security Rule means the section as in effect or as amended. 

(b) Amendment.  The Parties acknowledge that the provisions of this 

BAA are designed to comply with HIPAA and agree to take such action as is 

necessary to amend this BAA from time to time as is necessary for Covered 

Entity to comply with the requirements of HIPAA.  Regardless of the execution of 



 

 

a formal amendment of this BAA, the BAA shall be deemed amended to permit 

the Covered Entity and Business Associate to comply with HIPAA. 

(c) Method of Providing Notice.  Any notice required to be given 

pursuant to the terms and provisions of this BAA shall be in writing and may be 

either personally delivered or sent by registered or certified mail in the United 

States Postal Service, Return Receipt Requested, postage prepaid, addressed to 

each Party at the addresses listed in the Master Agreement currently in effect 

between Covered Entity and Business Associate.  Any such notice shall be 

deemed to have been given if mailed as provided herein, as of the date mailed.  

(d) Parties Bound.  This BAA shall inure to the benefit of and be 

binding upon the Parties hereto and their respective legal representatives, 

successors, and assigns.  Business Associate may not assign or subcontract the 

rights or obligations under this BAA without the express written consent of 

Covered Entity.  Covered Entity may assign its rights and obligations under this 

BAA to any successor or affiliated entity.  

(e) No Waiver.  No provision of this BAA or any breach thereof shall 

be deemed waived unless such waiver is in writing and signed by the Party 

claimed to have waived such provision or breach.  No waiver of a breach shall 

constitute a waiver of or excuse any different or subsequent breach.  

(f) Effect on Master Agreement.  This BAA together with the 

Master Agreement constitutes the complete agreement between the Parties and 

supersedes all prior representations or agreements, whether oral or written, with 

respect to such matters.  In the event of any conflict between the terms of this 

BAA and the terms of the Master Agreement, the terms of this BAA shall control 

unless the terms of such Master Agreement are stricter, as determined by Covered 

Entity, with respect to PHI and comply with HIPAA, or the Parties specifically 

otherwise agree in writing.  No oral modification or waiver of any of the 

provisions of this BAA shall be binding on either party.  No obligation on either 

party to enter into any transaction is to be implied from the execution or delivery 

of this BAA.  

(g) Interpretation.  Any ambiguity in this BAA shall be resolved to 

permit the Covered Entity to comply with HIPAA and any subsequent guidance. 

(h)  No Third Party Rights.  Except as stated herein, the terms of this 

BAA are not intended nor should they be construed to grant any rights, remedies, 

obligations, or liabilities whatsoever to parties other than Business Associate and 

Covered Entity and their respective successors or assigns.  

(i) Applicable Law.  This BAA shall be governed under the laws of 

the State of Delaware, without regard to choice of law principles, and the 

Delaware courts shall have sole and exclusive jurisdiction over any dispute 

arising under this Agreement.   

(j) Judicial and Administrative Proceedings.  In the event that 

Business Associate receives a subpoena, court or administrative order, or other 

discovery request or mandate for release of PHI, Business Associate agrees to 



 

 

collaborate with Covered Entity with respect to Business Associate’s response to 

such request.  Business Associate shall notify Covered Entity within seven (7) 

days of receipt of such request or mandate. 

(k) Transmitting Electronic PHI.  Electronic PHI transmitted or 

otherwise transferred from between Covered Entity and Business Associate must 

be encrypted by a process that renders the Electronic PHI unusable, unreadable, or 

indecipherable to unauthorized individuals within the meaning of HITECH Act § 

13402 and any implementing guidance including, but not limited to, 42 C.F.R. § 

164.402. 

6. IN WITNESS WHEREOF, the Parties hereto have executed this BAA to 

be effective on the date set forth above. 

Covered Entity     Business Associate 

By:  _____________________________ By:  _______________________________ 

Name:  __________________________  Name:  _____________________________ 

Title:  ___________________________ Title: _______________________________ 

Date:  ___________________________ Date:  ______________________________ 

 

 

 

 

 
 

 


